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Why require environmental compliance 
when a project is good for the environment? 

Environmental compliance is sometimes perceived as burdensome. However, even for 
projects intended ultimately to benefit the environment, these requirements are critical for 
a number of reasons. These include ensuring that agencies: 

 Fully consider all the environmental effects of their proposed actions, including 
indirect effects and cumulative impacts, before a project is implemented; 

 Identify and avoid potential unintended consequences; and 

 Allow the public to provide input on decisions that may affect their communities. 

INTRODUCTION 

In April 2016, a federal court approved a settlement 
among the United States, five Gulf states, and BP. 
This settlement resolved all of the federal and state 
governments’ remaining claims against BP related to 
the Deepwater Horizon (DWH) oil spill. Under the 
terms of that settlement, billions of dollars will flow 
to the Gulf for restoration and recovery over the 
coming decades. This includes up to $8.8 billion that 
will be distributed through the natural resource 
damage assessment (NRDA) process, and $4.4 billion 
that will distributed through the RESTORE Act. It is 
expected that the pace of restoration will accelerate 
and, as it does, government agencies will face 
“increased workload[s] regarding permitting and 
environmental reviews…”1 As demand on agencies 
increases, it will be important to identify mechanisms 
that can help achieve efficiencies.  
 

This background paper identifies some of the existing mechanisms for fast-tracking “good” 
 restoration projects that are subject to federal environmental compliance requirements.2 
Environmental compliance typically involves three different elements: (1) environmental 
review (i.e. assessment and/or analysis of a proposed project’s impacts on the environment 
and consideration of project alternatives); (2) obtaining permits from agencies that regulate 
affected resources (e.g., waters and wetlands); and (3) consultation with agencies overseeing 
public trust resources (e.g., endangered species) that may be affected by a project.3 This paper 
explains some of the mechanisms available to help make these elements more efficient, 
addresses other ways to increase efficiency, and provides examples of Gulf restoration projects 
that have been fast-tracked. 
  



2 
 

 
ENVIRONMENTAL LAW INSTITUTE   •   1730 M ST NW, SUITE 700   •   WASHINGTON DC 20036   •  WWW.ELI-OCEAN.ORG/GULF       

 

OPPORTUNITIES FOR FAST-TRACKING ENVIRONMENTAL COMPLIANCE  

The level of scrutiny applied to a project tends to vary based on a number of factors, including 
project type, location, and the amount of existing data. For example, very large projects that 
may affect the surrounding environment in complex or unknown ways are likely to require 
individualized review that is lengthy and rigorous.  
 
Many “good” restoration projects can be reviewed on a faster track, while still ensuring that 
environmental compliance is conducted effectively. Indeed, commitments to effective and 
efficient environmental compliance can be found in both the Deepwater Horizon NRDA 
trustees’ Environmental Compliance Manual and the RESTORE Council’s recently updated 
Comprehensive Plan.4 In addition, in October 2016 the White House issued a guidance 
memorandum “to agencies to facilitate the timely review and permitting—where appropriate—
of Gulf coast environmental restoration projects.”5 
 
Following is a description of three main elements of environmental compliance:  
(1) environmental review; (2) permitting; and (3) consultation. In this description, we use a few 
key laws – the National Environmental Policy Act (NEPA), the Clean Water Act/Rivers and 
Harbors Act (CWA/RHA), and the Endangered Species Act (ESA) – to illustrate these elements 
and some of the fast-tracking mechanisms in the existing regulatory framework. Keep in mind 
that the mechanisms addressed here may also be available under other laws that require some 
form of environmental compliance. Also keep in mind that other fast-tracking mechanisms and 
efficiencies, not discussed in this paper, may exist under the laws described here. 
 

Environmental Review. In general, environmental compliance begins with a review to 

assess the environmental impacts of a proposed project. The nation’s cornerstone 
environmental law, the National Environmental Policy Act, applies to all agency decisions that 
constitute “major Federal actions.”6 NEPA compliance is the responsibility of the federal agency 
proposing the action (or, in cases of multiple agencies’ involvement, the designated “lead” 
federal agency). The White House Council on Environmental Quality (CEQ) has issued general 
implementing regulations, as well as a suite of guidance memoranda clarifying its 
interpretations of the law; each agency’s own NEPA procedures further specify how and when 
NEPA requirements are implemented during its planning and decision-making processes.  

 
At points where NEPA review is triggered, 
there are three ways an agency can document 
compliance: a Categorical Exclusion (CE); an 
Environmental Assessment (EA) with a Finding 
of No Significant Impact (FONSI); or an 
Environmental Impact Statement (EIS).7 As 
illustrated in Figure A, the form of compliance 
depends on whether a proposed action is one 
that has the potential to “significantly affect 
the quality of the human environment.”8  
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According to CEQ, the most common form of NEPA compliance is the Categorical Exclusion, 
which is a “category of actions [that] are expected not to have individually or cumulatively 
significant environmental impacts.”9 A CE may be established by an act of Congress or, more 
commonly, by an agency adopting a regulation, after review from the public and CEQ. Where 
applied appropriately, CEs offer agencies an efficient way to comply with their NEPA duties: if 
an agency determines that its proposed action falls within the scope of a CE and there are no 
“extraordinary circumstances” requiring additional review (e.g., threatened or endangered 
species), then the NEPA process for that action can be concluded.10  
 
Where proposed activities do not fall within an established CE, agencies must document their 
NEPA compliance by preparing an Environmental Assessment/Finding of No Significant Impact 
or an Environmental Impact Statement. Unless an agency already knows (or has reason to 
believe) that the environmental impacts of a proposed action will be significant, the review 
typically begins with preparation of an EA.11 The EA can be used to determine whether a 
lengthier EIS is needed; however, far more commonly, the agency determines that the 
proposed action will not have a significant impact, and concludes the NEPA process by issuing a 
Finding of No Significant Impact (FONSI).12 If the agency determines the action is likely to have a 
significant impact, it must prepare a detailed EIS that evaluates alternatives to the proposed 
action, describes anticipated environmental impacts and mitigation measures, and provides an 
opportunity for public comment. 
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CEQ encourages agencies to perform “efficient and effective” NEPA reviews, using EAs/EISs that 
are “no longer than necessary to comply with NEPA and other legal and regulatory 
requirements being addressed...”16 There are various mechanisms available under NEPA to help 
make the EA/EIS process more efficient, including:  

 Scoping: CEQ regulations provide for scoping – which involves “determining the scope of 
issues to be addressed and…identifying the significant issues related to a proposed action” 
– early in the EIS process.17 CEQ guidance explains that scoping may also be useful for an 
EA, helping “to identify and eliminate from detailed study the issues that are not significant 
or have been covered by prior environmental review.”18 

 Adoption of Existing NEPA Documents: 
Where the proposed action is substantially 
the same as an action addressed in an 
existing EA/EIS, a federal agency may find it is 
more efficient to adopt an existing EA/EIS (or 
a relevant portion), even if the EA/EIS was 
prepared by a different agency.19 As long as 
there are not new circumstances, cumulative 
effects, new information, or environmental 
impacts not previously analyzed, an adopted 
EA can serve as the basis for a new FONSI, or 
an adopted EIS can serve as the basis for a 
new Record of Decision (ROD). 

 Incorporation by Reference of Existing Materials: CEQ regulations provide that “when the 
effect will be to cut down on bulk without impeding agency and public review,” agencies 
can “reduce excessive paperwork” by incorporating existing materials by reference (e.g., 
studies, reports, portions of existing NEPA documents).20 Only material that is clearly cited 
and “reasonably available” for public review may be incorporated into an EA or EIS.21 

Use of a Categorical Exclusion for Plugging Abandoned Wells 

A Categorical Exclusion was used for a project approved13 by the RESTORE Council in 2015 to 
plug abandoned oil and gas wells at the Padre Island National Seashore. The Council’s 
procedures for implementing NEPA provide that the Council can rely on a CE established by 
any one of the six federal agencies that are Council members, as long as that agency “is 
involved in the Council action” by “advis[ing] the Council that use of the CE would be 
appropriate...”14 For the well-plugging project, the Council relied on the Department of 
Interior’s CE for “removal of non-historic materials and structures in order to restore natural 
conditions.”15 Instead of preparing an EA or EIS for the project, the Council documented 
NEPA compliance by filling out a Categorical Exclusion Determination Form, which included a 
short description of the activities, an identification of the CE, and a checklist documenting 
the absence of extraordinary circumstances. 

RESTORE Council Adopts Existing 
NEPA Document 

When approving funding for the Bahia 
Grande Coastal Corridor land 
acquisition project in Texas in 2015, the 
RESTORE Council adopted the 
Environmental Assessment for the 
Laguna Atascosa National Wildlife 
Refuge Conservation Plan, which had 
been prepared in 2010 by U.S. Fish and 
Wildlife Service for an adjacent tract of 
conservation lands.  
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 Programmatic Reviews: A programmatic 
NEPA document (PEA/PEIS) can be useful 
when an agency adopts a plan for a group 
of related projects, or when it plans to 
approve multiple proposed actions – for 
example, similar actions in a common 
geographic area.23 By broadly analyzing 
general impacts, the PEA/PEIS provides 
the basis from which project-specific 
impact analyses can be “tiered” in a 
subsequent, more concise and narrowly 
focused NEPA document.24 CEQ policy 
encourages agencies to use programmatic 
and tiered NEPA documents when they 
can help “eliminate repetitive discussions 
of the same issues” and instead focus on 
project-specific analysis.25 

 
It is important to note that when a project is subject to other laws with environmental review 
requirements, the NEPA process can serve as a useful framework for compliance with those 
laws.26 In many cases, it is possible to integrate the specific analyses required to comply with 
those laws into the EA/EIS. For example, NEPA requires evaluation of biological resources in the 
project area, including an evaluation of impacts to listed species; likewise, the ESA requires a 
federal agency to determine the presence and potential impacts of a project on listed species.  
 

Federal Permit Requirements. Many Gulf restoration projects will require permits, 

including from the U.S. Army Corps of Engineers (Corps) pursuant to Section 404 of the Clean 
Water Act (CWA) and/or Section 10 of the Rivers and Harbors Act. Under these laws, the Corps 
regulates various activities that impact “waters of the United States”: Section 404 requires a 
permit for activities involving discharge of dredged or fill material into waters of the United 
States or jurisdictional wetlands; Section 10 requires a permit for activities that affect 
navigation, such as placing structures, discharging fill, or otherwise disturbing sediment in 
navigable waters. 

Before issuing a permit, the Corps must evaluate the 
foreseeable impacts of the regulated activity on the 
public interest;27 review any proposed discharge under 
EPA’s 404(b)(1) guidelines, which require examination of 
“practicable alternatives” that may have “potentially less 
damaging consequences” and prohibit approval “unless 
appropriate and practicable steps have been taken 
which will minimize potential adverse impacts of the 
discharge on the aquatic ecosystem”;28 and provide an 
opportunity for public comment.29  

NRDA Trustees Use Programmatic 
Analysis and Tiered Review 

In February 2016, the Deepwater Horizon 
NRDA trustees released a final 
Programmatic Damage Assessment and 
Restoration Plan (PDARP), which was 
accompanied by a Programmatic 
Environmental Impact Statement (PEIS). In 
late 2016, when the time came for the 
Mississippi Trustee Implementation Group 
(TIG) to review the impacts of projects 
proposed in its Draft 2016-2017 Restoration 
Plan, the TIG saved time by tiering its 
accompanying draft EA from the PEIS.22 
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Since issuing a permit is a federal action, the Corps may not issue a final permit until it has also 
complied with NEPA (by applying a CE established by the Corps or preparing an EA/EIS). The 
Corps also coordinates compliance with other environmental laws, and ensures the project 
obtains a state-issued water quality certification (WQC) and, in all five Gulf states, a Coastal 
Zone Management Act consistency determination from the relevant state agencies. 
 

One way the Corps avoids duplicative or 
unnecessary analyses is through the use of general 
permits. These are broad authorizations issued by 
rule, after an analysis of impacts and an opportunity 
for public comment, covering categories of specific 
activities that have been determined to result in no 
more than minimal individual and cumulative 
adverse environmental effects.30 This approach is 
intended to save regulators and permit applicants 
time and resources, by eliminating much of the 
individualized review and approval process that 
would otherwise be required. 
 
General permits called Nationwide Permits (NWPs) are issued by Corps Headquarters for use 
nationwide. NWPs take effect once they are authorized by Corps District offices and have 
received WQCs from states. District engineers and states may add special conditions for using 
the NWP in their respective jurisdictions. Corps Districts are also authorized to issue regional 
general permits (RGPs) and statewide general permits of their own. If an NWP applies to a 
regulated dredge or fill project, then “the applicant needs merely to comply with [the NWP’s] 
terms, and no further action by the permitting authority is necessary.”34 

The Fast-Tracking Power of Nationwide Permits 

Several NWPs have the potential to apply to ecosystem restoration projects. Notably, NWP 
27 authorizes Aquatic Habitat Restoration, Establishment and Enhancement, provided the 
activities result in a net increase in aquatic resource functions and services and all applicable 
conditions are fulfilled. NWP 54 for Living Shorelines was authorized by the Corps in January 
2017 (and there are current RGPs for living shorelines in Alabama and Mississippi). 31 
 
Using an NWP instead of applying for an individual permit can significantly shorten a 
project’s permitting timeline, from an average of 217 days for an individual permit to 40 days 
for an NWP.32 This faster processing time is possible because, in general, use of an NWP 
eliminates the need for further review under NEPA; eliminates the need for individualized 
review under CWA Section 404(b)(1); and eliminates the requirement to obtain individualized 
WQC and CZMA certification from the state.  
 
Some critics contend, however, that “the [NWP] program has become so complex and 
expansive that it cannot either protect aquatic resources or provide for a fair regulatory 
system, which are its dual objectives.”33 
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Consultation with Federal Resource Agencies. Even when environmental review and/or 

permitting for a restoration project is fast-tracked (e.g., through use of a CE and/or general 
permit), that does not exempt the project from compliance with other federal laws. For 
example, compliance with the consultation requirements of the Endangered Species Act is 
mandatory where a proposed federal action may affect a species that is listed as endangered or 
threatened by the federal government.35 Specifically, under Section 7 of the ESA, whenever a 
federal agency authorizes, funds, or carries out an action that “may affect” a listed species, the 
agency must consult with U.S. Fish and Wildlife Service (for terrestrial and freshwater species), 
the National Marine Fisheries Service (for marine species), or both, as appropriate.   
 
The ESA compliance process typically begins with an “informal 
consultation,” when the agency proposing an action reaches 
out to FWS/NMFS to help determine whether listed species 
may occur in the project area.36 If the action will modify the 
physical environment in an area where any listed species or 
designated “critical habitat” may be present, a Biological 
Assessment (BA) is prepared.37 One of the purposes of the BA 
is to help determine whether the proposed action is "likely to 
adversely affect" listed species or critical habitat. If FWS/NMFS concurs with a determination 
that adverse impacts are not likely, the ESA compliance process is complete. If adverse impacts 
are likely, the agency proposing the action and FWS/NMFS proceed to a more intensive “formal 
consultation,” followed by preparation of a detailed Biological Opinion (BiOp) by FWS/NMFS.38  
 
As with EAs/EISs, there are fast-tracking mechanisms available to help agencies more efficiently 
prepare a BA and/or BiOp. For example, when a proposed action is “identical, or very similar to 
a previous action” for which a BA was prepared and no new species have been listed in the 
area, an agency can fulfill its obligation to prepare a BA by certifying in writing that the existing 
BA is incorporated by reference and “[t]he proposed action involves similar impacts to the 
same species in the same area.”40 FWS and NMFS also use programmatic consultations, 
programmatic BiOps, and regional BiOps on which project-specific analyses can be 
subsequently based. 

Programmatic BiOps for Gulf Restoration 

Many Gulf restoration projects will have the potential to impact listed species (e.g., sea 
turtles, Gulf sturgeon), some incidentally and some by design. In 2016, NMFS issued a 
Framework Programmatic Biological Opinion on the Deepwater Horizon Programmatic 
Damage Assessment and Restoration Plan to address program-level effects of the PDARP on 
listed species under NMFS jurisdiction. The Opinion “also describes pathways for subsequent 
ESA section 7 consultations on project-level actions that are tiered from the DWH PDARP.”39 
Other potentially relevant programmatic BiOps include the Gulf of Mexico Regional 
Biological Opinion for hopper dredging (NMFS) and the Statewide Programmatic Biological 
Opinion for Beach Placement in Florida (FWS). 
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Note: There are other federal laws with environmental compliance requirements that may be relevant to 
Gulf restoration projects. To get a sense of these, go to the DWH NRDA trustees’ website, which includes 
an Environmental Compliance table that shows the range of federal environmental laws applicable to 
approved restoration projects.41 

 

TACKLING OTHER BARRIERS TO EFFICIENCY  

Improving Coordination to Increase Efficiency. Environmental compliance often 

requires the participation of several government agencies – federal, state, and local – and the 
efficiency of compliance procedures can be improved by early, effective coordination among 
the various agencies involved. Communicating early and often with counterparts and experts 
from other agencies can help an agency improve its access to existing information, clarify the 
different agencies’ roles and timelines, and anticipate conflicts before they arise. In addition, 
when a proposed project is subject to environmental compliance requirements administered by 
multiple agencies and these requirements are substantially similar, the agencies can use a 
concurrent review process to achieve the same – or perhaps better – results, only more 
quickly.42 

 
There are formal tools to help facilitate 
communication and information sharing 
between federal agencies. These include 
Memoranda of Agreement (MOA) and 
Memoranda of Understanding (MOU), 
which address coordination among  
signatory agencies. Agencies can also 
include coordination requirements in the 
procedures they establish for 
implementing and/or ensuring compliance 
with NEPA, ESA, and other laws. For 
example, the RESTORE Council’s NEPA 
implementing procedures set forth 
guidelines for how the Council will 
“[c]onsult, coordinate with, and consider 
policies, procedures, and activities of other 
Federal agencies, as well as tribal, state, 
and local governments” when preparing 
NEPA documents.44  
 
While legal instruments and/or written procedures may be helpful, they are not prerequisites 
for improving inter-agency coordination. A working group, for example, can be a useful 
mechanism for increasing coordination among different agencies involved in environmental 
compliance.  

Gulf Coast Interagency Environmental 
Restoration Working Group 

The 2016 White House memorandum 
formalized the Gulf Coast Interagency 
Environmental Restoration Working Group as 
the coordinating body for federal agencies 
involved in environmental compliance in the 
Gulf. That guidance specifically directs federal 
agencies to “use the Working Group to 
facilitate early, consistent, and effective 
interagency coordination for the review of 
projects; timely and efficient environmental 
compliance reviews; sharing of scientific and 
other information critical to project review 
and permitting; and early and timely 
identification and elevation of issues and 
barriers to implementation...”43 
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Coordination Increases Funding 
Available for Oyster Restoration  

In December 2015, the RESTORE Council 
approved the planning phase of Florida’s 
Apalachicola Bay Oyster Restoration project: 
$702,000 was to be used for planning costs, 
including “completing all applicable 
environmental compliance and permitting.”45 At 
the time, “[t]he estimated cost of the Project's 
implementation component” – which would 
need to be approved separately, after the 
Council had completed its NEPA analysis – “was 
listed at $3,978,000, which would fund the 
restoration of approximately 219 acres of oyster 
beds in [the bay].”46 
 
In early 2016, Council members “collaborated” 
to identify and adopt an existing EA that 
addressed the proposed activities: it was an EA 
that had been prepared for a general permit for 
live rock and marine bivalve aquaculture in the 
State of Florida (PGP SAJ 99), which was issued 
in 2015 by the Corps’ Jacksonville District 
office.47 By adopting this EA to comply with 
NEPA, the Council achieved multiple benefits: 
“expediting project implementation, reducing 
planning costs and increasing the ecological 
benefits of [the Apalachicola Bay Oyster] Project 
by using the savings in planning funds to expand 
the Project by approximately 32 acres.”48  
 
In August 2016, the Council approved funding 
for the project’s implementation phase, 
including “reallocating $702,000 from project 
planning to project implementation…” With a 
total of $4,680,000 available for implementation 
activities, the project is now expected to 
“restore approximately 251 acres of oyster 
beds” and provide a range of ecological and 
economic benefits.49 

Improving Coordination with the  
Federal Permitting Dashboard 

The Federal Infrastructure Permitting 
Dashboard was launched by the Obama 
Administration in 2011 as part of a larger 
initiative to “significantly reduce the aggregate 
time required to make decisions in the 
permitting and review of infrastructure 
projects by the Federal Government.”50 This 
online tool tracks federal environmental 
compliance for “large or complex infrastructure 
projects” and is intended to, among other 
things, increase transparency and “help 
shorten review timelines by encouraging early 
coordination and synchronization of agency 
review schedules.”51 In 2015, Congress passed 
a law (Title 41 of the FAST Act) codifying 
requirements for using the Dashboard.52  
 
In January 2017, the Federal Permitting 
Improvement Steering Council approved the 
State of Louisiana’s request that the Mid-
Barataria Sediment Diversion project be added 
to the Dashboard. According to the Governor 
of Louisiana, the project’s inclusion on the 
Dashboard is “a major victory” and Louisiana’s 
coastal restoration efforts “will be more 
efficient and effective” as a result. 53 Now that 
the project is on the Dashboard, the Corps 
must develop a Coordinated Project Plan – 
including a public “permitting timetable” – 
within 60 days.54 
 
Also note that, on January 24, 2017, the Trump 
Administration issued an Executive Order with 
new guidance for identifying and fast-tracking 
“high priority” infrastructure projects.55 While 
the Mid-Barataria Sediment Diversion project’s 
inclusion on the Dashboard suggests that at 
least some Gulf restoration projects may be 
eligible under this order, it is not yet clear 
whether any restoration projects will qualify. 
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Addressing Resource Constraints. A lack of agency 

resources may be a significant barrier to efficient 
environmental compliance, especially when workloads 
are greater than normal. In the 2016 White House 
memorandum, the Office of Management and Budget 
“encourage[d] agencies to clearly identify any budgetary 
and staffing needs related to permitting and 
environmental review of restoration projects associated 
with Gulf restoration in the regular budget formulation 
process.”56  
 
In addition, where appropriate under the law, agencies 
may have opportunities to accept non-federal funds to 
expedite their review of specific project applications.  
For example, Section 214 of the Water Resources 
Reform and Development Act of 2000 provides that the Corps, “after public notice, may accept 
and expend funds contributed by a non-Federal public entity…to expedite the evaluation of a 
permit of that entity…related to a project or activity for a public purpose under [the Corps’] 
jurisdiction.”59 As guidance issued by Corps Headquarters in 2015 explains, “[e]xpediting the 
review process could include generally shorter review times [vs. typical times], facilitation of a 
smoother review process through improved coordination and communication, or the 
development or use of programmatic agreements or standard operating procedures.”60 The 
Corps must ensure that a Section 214 agreement “will not impact impartial decision making 
with respect to permits, either substantively or procedurally.”61 

  

Funding Expedites Permit Review in Louisiana 

In May 2016, the New Orleans District of the Corps issued a special public notice announcing 
its proposal “to accept and expend funds from the State of Louisiana, Coastal Protection and 
Restoration Authority (“CPRA”) for the purpose of providing expedited review, evaluation, and 
processing of Department of Army (‘DA’) permission requests and permit applications to be 
submitted by CPRA for their proposed Mid-Breton Sediment Diversion Project.”57 The notice, 
which announced a 20-day public comment period, stated that CPRA intended to apply for a 
permit under Section 404 of the Clean Water Act and Section 10 of the Rivers and Harbors Act, 
included a brief description of the project, and explained how CPRA funds would be expended 
– e.g., labor, salaries, and overhead related to application review, jurisdictional 
determinations, public scoping meetings, public notices, scientific and legal analyses, and 
“early coordination activities such as [NEPA]/404 synchronization procedures.”58 
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CLOSING THOUGHTS 
 
Environmental compliance procedures help ensure that decision-making agencies have fully 
considered the environmental impacts of their actions and have given the public an opportunity 
to provide input. There are a variety of mechanisms available for agencies to review “good” 
restoration projects more efficiently, while still ensuring environmental compliance is 
conducted effectively. Using any or a combination of the fast-tracking mechanisms described in 
this paper – or others that may be available – as appropriate and tackling the barriers to 
efficiency will help ensure that “good” Gulf restoration projects move to implementation more 
quickly. 
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